In a matrimonial action, it is rare
for the court to order the pendente
lite sale of the jointly owned marital

residence absent consent of the parties.
The 1977 New York Court of Appeals
ruling in Kahn v. Kahn held, inter alia,
that courts cannot order the sale of
the marital residence until the tenan-
cy by the entirety is severed upon en-
try of the judgment of divorce." This
rule frustrates pending matrimonial
actions where the spouse occupying
the marital residence uses the inability
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of the non-occupant spouse to force a
sale of the marital residence pendente
lite as leverage to obtain addition-
al settlement concessions from said
spouse to bring about a prompt sale.
However, courts increasingly recognize
that a pendente lite sale of the marital
residence is warranted in certain lim-
ited circumstances where marital assets
are in danger of dissipation, and most
recently, where equities dictate such
result in a no-fault divorce under Do-
mestic Relations Law (“DRL”) Section
170(7).?

The Kahn Approach

The Kahn court determined that it
had no authority to order the sale of
the marital residence pendente lite until
the tenancy by the entirety relationship
was severed and that DRL Section
234, which permits courts to deter-
mine both the right of possession and
“any question as to the title to property
arising between the parties,” was not
intended to “alter existing property law
principles” so as to allow a pendente lite
sale of the marital residence if tenancy
by the entirety remained intact.’ The
court held that unless a court alters the
legal relationship of husband and wife
by granting a divorce, annulment, sep-
aration, or by declaring a void marriage
a nullity, it has no authority to order

In 2014, Justice Dollinger
decided Harlan v. Harlan,

in which he discussed the
impact of Kahn on modern di-
vorce proceedings in instanc-
es where “one spouse contin-
ues to reside in an expensive
marital property” and “family
finances soon become drained
to pay an exorbitant mort-
gage and high taxes,” while
the “recipient spouse sits on
the non-resident spouse’s
equity ... in the proper-
ty—without any recognized
contribution—until the final
judgment of divorce.” Despite
Justice Dollinger’s decision
to uphold Kahn and deny the
plaintiff’s motion for a pen-
dente lite sale of the marital
residence, he suggested that
Kahn should be reexamined.



the sale of the marital residence owned
by parties as tenants by the entirety.*
The holding in Ka/hn has been routine-
ly upheld.®

The Departure from Kahn

In 1980, DRL Section 236(B), or
the Equitable Distribution Law, gave
courts the “judicial flexibility and dis-
cretion needed to issue orders necessary
to preserve marital assets in danger of
being dissipated during the pendency
of the divorce proceeding.”® Thereaf-
ter, in the 1985 case of St. Angelo v. St.
Angelo and the 2013 case of Stratton
v. Stratton, both courts relied on DRL
Section 236(B) in granting motions
to sell jointly titled marital residences
pendente lite” In both cases, the marital
residences were facing foreclosure due
to one party’s refusal to make mortgage
payments or comply with the other
party’s attempts to sell to ready and
willing buyers.®

In 2014, Justice Dollinger decid-
ed Harlan v. Harlan, in which he dis-
cussed the impact of Kzhn on modern
divorce proceedings in instances where
“one spouse continues to reside in an
expensive marital property” and “fami-
ly finances soon become drained to pay
an exorbitant mortgage and high tax-
es,” while the “recipient spouse sits on
the non-resident spouse’s equity... in
the property—without any recognized
contribution—until the final judgment
of divorce.”™ Despite Justice Dollinger’s
decision to uphold Kzhn and deny the
plaintiff’s motion for a pendente lite sale
of the marital residence, he suggested
that Kahn should be reexamined.' Ul-
timately, the Harlan court states, “as
a consequence of the legislature’s en-
actment of no-fault divorce, divorce
in New York is now inevitable, as the
‘irretrievably broken down’ grounds
in DRL §170(7) no longer requires a
trial” thus, “[g]iven the inevitability of

The D.R.D. court revisited the
Kahn holding. Like in Harlan,
the D.R.D. court notes that
the implementation of no-
fault divorce “has the prac-
tical consequence of guar-
anteeing the termination of
the tenancy-by-the-entirety
because the divorce will oc-
cur and neither a judge nor a
jury can vitiate the spouse’s
declaration as grounds for
divorce.” Thus, the D.R.D.
court states that “because
the divorce is certain, both
spouses, upon the filing of
the complaint, acquire or
confirm their equitable share
in the residence. As a matter
of law to all third parties, the
tenancy may be preserved
but, as a matter of equity
between the spouses, the
tenancy by the entirety is
severed.”

divorce, the public policy reluctance
to fracture the tenancy by the entirety
pendente lite seems to be lessened, and
if there are obvious benefits to preserv-
ing family resources through sale of the
property, an interim sale would seem to

be justified.”"!

In the 2021 New York Supreme
Court decision in D.R.D. v. [.D.D.,
Justice Dollinger determined that an
interim sale of the marital residence
was justified.’? In D.R.D., the defen-
dant continued to live in the marital
residence while the plaintiff paid for
usual household expenses, but the de-
fendant refused to sign a contract for
sale of the residence, despite its consid-
erable mortgage."’ The plaintiff argued
that “the financial facts of continued
ownership of the property merited a
court order to require the sale” given
that “the outstanding balance of the
mortgage... would erase any equity
and neither [party] would be paid any
proceeds at the time of the sale.”'* In
granting the plaintiffs motion, the
D.R.D. court reasoned that “equity—
the governing principle embedded in
the legislature’s concept of equitable
distribution—should weigh in favor
of requiring an immediate—or at least
prompt—sale of the residence during
the pendency of the divorce.”"

The D.RD. court revisited the
Kabn holding.'® Like in Harlan, the
D.R.D. court notes that the imple-
mentation of no-fault divorce “has
the practical consequence of guaran-
teeing the termination of the tenan-
cy-by-the-entirety because the divorce
will occur and neither a judge nor a
jury can vitiate the spouse’s declaration
as grounds for divorce.”” Thus, the
D.R.D. court states that “because the
divorce is certain, both spouses, upon
the filing of the complaint, acquire or
confirm their equitable share in the res-
idence. As a matter of law to all third
parties, the tenancy may be preserved
but, as a matter of equity between the
spouses, the tenancy by the entirety is
severed.”™® It appears then, based on
D.R.D., that a court can order a pen-

continued on page 18
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Pendente Lite
continued from page 17

dente lite sale of the marital residence
in a no-fault divorce, despite the re-
strictions imposed by Kahn, because
the no-fault divorce complaint effec-
tively severs the tenancy by the entirety
of any jointly owned marital residence
and eliminates the DRL Section 234
impediment of preventing a court from
dividing questions of title on an inter-
im basis."”

It is important to also note that a
plaindiff in a matrimonial action may
voluntarily discontinue the divorce ac-
tion under Section 3217(a)(1) of the
New York Civil Practice Law and Rules
(“CPLR”), and for those plaintiffs fil-
ing under DRL Section 170(7) no-fault
grounds, the possibility of a voluntary
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